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Admitting that this court has no cognisance of the suit, so far as 
concerns the right to recover the amount due on the claim 
assigned by Pierce to the plaintiff, it by no means follows that it 
has no right to proceed in the suit in respect to the other claim. 
I think it has. The asserting by the plaintiff, in his declaration, 
of a right to recover the $43.25 in this court in the suit, when he 
has no such right, cannot be allowed to give him the right, on his 
own motion, to send the entire case back to the state court, and 
deprive the defendant of a right to a trial in this court in respect 
to the other claim set up in the declaration. Nor is it a ground 
for granting the motion to remand the entire suit that if the claim 
for the $43.25 be stricken out, the other claim will, with interest, 
not amount to over $500, exclusive of costs. The jurisdiction of 
this court over the case having been complete when it was 
removed, cannot be ousted by the action of the plaintiff in insert- 
ing such a claim in the declaration as the claim for the $43.25. 
Nor is the insertion of such claim a ground for remanding so 
much of the case as concerns such claim. If this court cannot 
give judgment for the plaintiff for such claim, he can sue to 
recover its amount in some proper court. If he does not desire 
to proceed in this court in respect of the other claim, he can 
discontinue the entire suit. But, on the record, the defendant 
has a right now to retain the case in this court, and the motion to 
remand must be denied. 



Supreme Court of New Brunswick. 
BURKE v. NILES. 

A lot of land was described in a grant as " beginning at a stake standing on 
the bank or edge of Round Lake, thence," &c. (describing three lines of the lot), 
" to a stake standing on the westerly bank or edge of the said lake, and thence fol- 
lowing the several courses of the said bank or edge to the place of beginning." 

Held, 1st. That the title under the grant extended to the margin of the lake, and 
was not limited by a stake standing on the bank. 2d. That the grantee was en- 
titled to land formed in front of the lots by the gradual receding of the waters of 
the lake. 

Under a grant of a "lake," reserving to the grantor all mines and minerals, 
the soil of the lake passes. 

Trespass for breaking and entering the plaintiff's close and 



BURKE v. NILES. 119 

carrying away grass, with a count for assault and battery. The 
defendant pleaded not guilty, with a plea of justification of the 
assault in defence of his property. 

It appeared at the trial that the plaintiff was the owner of lot 
No. 2, in a grant from the Crown to Joseph Burke and others, 
dated 28th April 1828, in which the land was described as fol- 
lows : " Beginning at a stake standing on the bank or edge of 
Round Lake (so called), the said stake being distant 53 chains 
from a marked spruce tree standing on the rear or south-easterly 
line of the grant to John Downing and associates ; thence north 
15 degrees west, &c. (stating several courses) ; thence south 75 
degrees east, 110 chains to a stake standing on the westerly bank 
or edge of the said lake, and thence following the several courses 
of the said bank or edge in a northerly direction to the place of 
beginning; and also particularly described and marked out on 
the plan of survey hereunto annexed." Round Lake was about 
half a mile wide, and navigable for boats. 

The defendant claimed under a grant from the Crown, dated 
10th March 1851, in the following words : " All that certain lake 
in the parish of Botsford, distinguished as Round Lake, contain- 
ing 245 acres ; together with all profits, hereditaments, &c, 
thereunto belonging or appertaining, except and reserving never- 
theless to us, our heirs and successors, all coals, and also all gold 
and silver, and other mines and minerals." 

After the defendant obtained the grant, he commenced to 
drain the lake, and reduced the depth of the waters about five 
feet, at .the rate of about a foot a year, according to his evidence. 
The grass, for the taking of which the action was brought, had 
been cut by the plaintiff on the shore of the lake between the top 
of the bank where the high land commenced, and the water ; and 
the assault was committed by the defendant in driving the plain- 
tiff off this piece of land where the grass was cut. The defendant 
contended that the plaintiff's grant was bounded by the top of 
the bank ; also that the land where the grass was cut had been 
part of the bed of the lake which he had gained by drainage, and 
consequently that it belonged to him by his grant. The judge 
directed the jury that the plaintiff's grant was not limited to the 
top of the bank, but extended to the water of the lake, and that 
if the water receded gradually and imperceptibly, the land so left 
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dry would belong to the plaintiff; though it would be otherwise 
if the reliction was visible and sudden, caused by the defendant's 
drainage ; and he left it to them to find whether the place where 
the grass was cut had been dry land when the defendant's grant 
issued, or whether it had become so since by his drainage — direct- 
ing them in the former case to find a verdict for the plaintiff for 
taking the grass. The jury being unable to agree on the question 
submitted to them, the judge then directed them to find for the 
plaintiff for the trespass, having doubts whether the defendant's 
grant gave him any interest in the soil of the lake. He also 
directed a verdict for the plaintiff on the count for the assault 
which was not justified, whether the loans in quo belonged to the 
defendant or not. The jury found a verdict accordingly ; and a 
rule nisi for a new trial having been granted on the ground of 
misdirection, 

J. J. Eraser showed cause. — He contended, 1st. That the 
plaintiff's grant extended to the centre of the lake, or, at all 
events, that as he and the parties under whom he claimed had 
used the land between the top of the bank and the edge of the 
water for twenty years, it could not be taken from him by a 
subsequent grantee of the Crown without an inquest of office. 
2d. That the plaintiff was entitled to the accretion formed by the 
receding of the lake — the same rule applied as in case of a river. 
3d. That the defendant's grant gave him no interest in the land ; 
that the grant of a river eo nomine did not convey the soil, but 
only a right to use the water : Co. Lit. 4 5; 14 Vin. Abr. 92 ; 
Bac. Abr. Grant (I) 3 ; .Woolrych on Waters 151 ; Angell on 
Watercourses, §§ 5, 41, 42, 52, 54 ; 2 Wash, on Real Prop. 524, 
632. 

A. L. Palmer, contra, contended, 1st. That the plaintiff's land 
did not extend beyond the bank of the lake ; 2d. if it did, the 
accretion was not gradual and imperceptible, and consequently 
that the locus in quo did not belong to the plaintiff; 3d. that 
the grant to the defendant conveyed the soil. A grant of stagnum 
conveyed both the water and the soil : Cruise's Dig. Deed, ch. 
21, § 49 ; 4 Bac. Abr. 85 ; Angell on Watercourses, §§ 44, 56, 
57, 157, 158. The exception of the "mines and minerals" 
showed that it was the intention of the Crown to grant the soil. 
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Ritchie, C. J., delivered the judgment of the court (after 
stating the grants under which the parties claimed). — The princi- 
pal questions arising in this case are, 1st. Whether the plaintiff's 
grant extends to the margin of the lake, or was limited to the 
stake described as standing on the bank ? 2d. Whether the plain- 
tiff, as the riparian proprietor, was entitled to any accretion from 
the lake in front of his own land ? and 3d. Whether the grant to 
the defendant conveyed the soil of the lake or merely the water ? 

In Angell on Watercourses, § 26, it is said : "If a boundary 
is described as running to a monument standing on the bank, and 
from thence running ' by the river,' or ' along the river,' it does not 
restrict the grant to the bank of the stream ; for the monument 
in such case is only referred to as giving the direction of the line 
to the river, and not as restricting the boundary on the river." 
And in Robinson v. White, 42 Me. 218, it is said that although 
the monuments are described as standing on the margin or bank 
of the stream, the grant carries the title of the grantee to the 
centre of the river, unless its terms clearly denote an intention to 
stop at the margin. The same principle is applicable here as to 
highways. Thus it has been held, that where a piece of land 
adjoining a highway, is conveyed by general words, the presumption 
of law is, that the soil of the highway, usque ad medium filum, 
passes by the conveyance, even though there is a plan annexed 
which would appear to exclude it: Berridge v. Ward, 10 C. 
Bench, N. S. 400; Lord v. Commissioners of Sydney, 12 Moore 
P. C. 497. See also Reg. v. The Board of Works, Strand, 4 B. 
& S. 526. We think the intention of the Crown was, that the 
lake should be one of the boundaries of the plaintiff's grant, and 
that the words "bank or edge" were intended to express the 
same thing, and that they mean the margin of the lake — thus 
extending the grant down to the water's edge, and not leaving a 
strip of ungranted land or beach between the margin of the lake 
and the top of the bank where the highland commenced. The 
words " edge" and " margin" are synonymous terms, and there- 
fore we think the words of the grant cannot be satisfied unless it 
is extended to the margin of the lake. 

This involves another question — whether the plaintiff's grant 
is limited to the margin of the lake as it existed at the date of 
the grant, or whether it will also include any land formed in 
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front by gradual and imperceptible accretion ? In Angell on 
Watercourses, § 59, it is said that " if a navigable lake recede 
gradually and insensibly, the derelict land belongs to the adjacent 
riparian proprietors." The learned judge's direction to the jury 
was in accordance with that rule. 

Then as to the effect of the defendant's grant. Whatever 
doubt, if any, there might be as to what would be conveyed by 
the word " lake" in a grant, the subsequent words of the grant 
in this case, whereby the mines and minerals are excepted, evi- 
dence a clear intention, on the part of the Crown, to convey the 
soil of the lake to the defendant. 

Whether the place where the assault was committed was the 
defendant's land or not, the assault, or at least a part of it, was 
entirely unjustified according to the defendant's own account of 
it ; therefore the plaintiff would be entitled to retain the verdict 
for the damages assessed on the 3d count ; but unless he consents 
to confine the verdict to that count, we think there ought to be a 
new trial. 
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Agent. 

Evidence- — Statement of an Agent. — The statements of an agent are 
admissible, to charge the principal, only when they are a part of the res 
gestae,. They are not admissible when made out of the presence of the 
principal, and to a third person having nothing to do with the subject- 
matter, and at a time when the agent was not engaged in the business 
to which the controversy relates : Whiteside v. Margaret, 51 Ills. 
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